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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

T Arising out of QOrder-in-Original No. 33/AC/ME/CGST/2020-21 fefe: 04.02.2021 issued by
Assistant Commissioner, CGST& Central Excise, Division Mehsana, Gandhinagar
Commissionerate

& adierpat T T T@ UdiName & Address of the Appeliant / Respondent

M/s Hotel Caravan

S No. 1306, Near Bhagwati Estate,
National Highway, At & Post: Unava,
Mehsana-384170
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
ore may be against such order, 10 the appropriate authority in the following way :

wTke ARER B YA SAAEH
Revision application to Government of India:

(1 ﬁuwwa@ﬁw,wmaﬁmmﬁ:ﬂﬁmwmﬁaﬁﬁt@wwﬁ
@:—wzhquwa%mgﬂﬁwawmmﬂﬂﬂﬁﬁwm,ﬁﬁw,w
T, ﬁeﬁ#ﬁmaﬁﬂﬁzﬁqmﬂmwﬁ,ﬂéﬁ—@ﬁ:11ooo1aﬁﬁwﬁmﬁm

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor. Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
pfoviso to sub-section (1) of Section-35 ibid :

( uﬁwaﬁaﬁfhﬂmﬁfﬁmﬁﬁgﬁﬁm@ﬁﬁﬁmﬂmmmwﬁﬁm
ﬁﬁwﬁ@wﬁwéﬁaﬁﬁ,m%ﬁmmwﬁaﬁﬁ%
amﬁﬁmmﬂw#ﬁwaﬁm%wgﬁx

(i) in case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a

’ﬂ-\«?la((\ehouse or in storage whether in a factory or in a warehouse.
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(B)

(c)
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(2)
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ase of rebate of duty of excise on goods exported to any country or territory outside

India bf on excisable material used in the manufacture of the goods which are. exported

1o a

ny country or territory outside India.

'aﬁsﬁmmwmﬁmwa%w(ﬁwm{mﬁ)ﬁﬁamwwﬁl

In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

aﬁwﬂ‘waﬁww%w%mmm@mmﬁﬁ%m@aﬁﬂﬁwww
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Cre

dit of any duty allowed to be utilized towards payment of excise duty on final

prod{icts under the provisions of this Act of the Rules made there under and such order

isp

aksed by the Commissioner {Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.

ngﬁﬁ(m)ﬁwmﬂ,zom%ﬁwgzﬁaiaﬁﬁfﬁﬁﬁvemﬁ@ngq—sﬁaﬁqﬁ:ﬁﬁ,
trﬁ&ﬁmﬁmmﬁaﬁmﬁﬁmﬁm—m@mmﬁﬂ—amﬁwa
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The|above application shall be made in duplicate in Form No. EA-8 as specified under

Rul
the

g, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
brder sought to be appealed against is communicated and shall be accompanied by

two |copies each of the O10 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Chailan evidencing payment of prescribed fee as prescribed under Section

35-

[EE of CEA, 1944, under Major Head of Account.
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Thd revision application shall be accompanied by a fee of Rs.200/- where the amount

tha

invdlved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

h Rupees One Lac.
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Appeal to

(1)

Custom, Excise, & Service Tax Appellate Tribunal.

BT e god A, 1044 ) o 3681 /35—F B ST~

Un

Her Section 35B/ 35E of CEA, 1944 an appeal lies to :-

W%Wz(w)mﬁwwa#maﬁa@aﬁﬁ%nmﬁﬁmw,ﬁu
wmw@WaWWMﬁWWW,WﬁTGW,

TTeN 87T 3T [ FIRUTATIY SR TG -380004

To

the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2““floor,BahumaIiBhawan,Asamfa,Girdhar Nagar, Ahmedabad : 380004. in case of appeails
other than as mentioned in para-2(i) {a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto S
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) uﬁwmﬁﬂaﬂmﬁwmm%?ﬁmﬂ@ma%mmmwm
m@ﬁﬁmmaﬁngﬂﬁwzﬁgﬁﬁ\@ﬁ%%@ﬁa?réﬁmﬁ%Quwﬁa%anﬁ?ﬁa
Wﬁwmmmwﬁwwmw%l

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) WWWM?DHW@W%%WW@HWWWWM
ﬁamuwﬁaﬁﬁv‘mﬁm@mzﬁsﬂﬁfﬂﬁﬁu@fﬁaﬁwqﬁfﬂ?ﬁs_soﬁﬁmw
fewe o g antey |

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.

(5) ﬁmmﬁﬁmﬁwmmﬁﬁaﬁaﬁmﬁwﬁmﬁﬁﬂﬁmm%aﬁﬂmw
Mﬂmﬁﬂgﬁ@@mﬁaﬁ%ﬁﬂm@ﬂﬂ@mﬁﬁ)ﬁwwsaﬁﬁ%ﬁ%l

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Ruies, 1982.

(48) qﬁmw,mwmwwmmammwm,ﬁﬁmﬁmﬁﬁ
Faeal(Demand) U4 &5(Penalty) BT 10% qd AT B wfa ¥ weite, HFaR q@ SH 10
s TUY 2 }Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

Foard S7UTE ok it Yaret & HerTd, iR N "ehded &1 T (Duty Demanded)-
(i) (Section) @3 11D & TEd fauia iy
(i) faran oo Qe Hde & Ty
(iif} ﬁﬂﬁf%@?ﬁmﬂiﬁﬂﬂé%cqﬁaﬁﬂ.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. it may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “‘Duty demanded” shall include:
(cxviii) amount determined under Section 11 D;
(cxix) amount of erroneous Cenvat Credit taken;
(cxx) amount payable under Rule 6 of the Cenvat Credit Rules.

samqaau%mwﬁwa?w&ﬂraﬁawywqwﬁmmﬁarﬁaﬁa‘raﬁﬁmmeﬁﬁm
Qo%apramutaﬂ'(aﬁmausfamﬁaaaa@sas1O%sgvramuttﬁrmuwcﬁ%‘l

In view of above, an appeal against this order shall lie before the Tribunal on payment of
» of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
alty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Hotel Caravan, Survey
306, Near Bhagwati Estate, National Highway Road, At & Post : Unava,

Distri¢t : Mehsana, Gujarat — 382 170 (hereinafter referred to as the
ai:ppell hnt) against Order in Original No. 33/AC/MEH/CGST/ 20-21 dated 04-
02-2021 [hereinafter referred to as “impugned order’] passed by the Assistant

Commlissioner, CGST, Division- Mehsana, Commissionerate : Gandhinagar

[hereihafter referred to as “adjudicating authority').

2.

Briefly stated, the facts of the case is that the appellant is holding

Servide Tax Registration No. AAHFH9679RSD001 and engaged in providing

Restapirant Service, Immovable Property Service,AMandap Keeper & Outdoor

Catering Service, Permitting Commercial use or exploitation of events

servide, Accommodation in hotels, Inn, Guest House, Club or Camp site ete.

servide. During the course of audit of records of the appellant by
depargmental audit officers for the period from F.Y. 2015-16 (March, 2016) to
901718 (June, 2017), it was observed that the appellant had not discharged

servide tax on various services viz. 1) Non Payment of gervice tax amounting

to Rel15,550/- on rent income of immovable property during F.Y. 2015-16 to

F.Y.

b017-2018 (June, 2017); 2) Short payment/non-payment of service tax

amounting to Rs.1,16,315/- on income from AC restaurant/Guest

Housk/Conference during F.Y. 2015-16 to F.Y. 2017-2018 (June, 2017); 3) Non

paynjent of service tax amounting to Rs.1,94,616/- on income from non-AC

restalrant during the F.Y. 2015-16 to F.Y. 2017-2018 (June, 2017); and 4)

‘Non payment of penalty for non filing/late filing of ST-3 returns.

2.1

The appellant was issued a SCN bearing No. 194/2019-20/CGST/Audit

dated 13.11.2019 from F.No. VI/1(b)-251/HOTEL CARAVAN/IA/AP62/18-19

when

unde

inten

ein it was proposed to _récover the service tax amount of Rs.3,26,481/
r the proviso to Section 73 (1) of the Finance Act, 1994 along with
est under Section 75 of the Finance Act, 1994, recover the late

feel

f«\/ “the

nalty under Section 70 of the Finance Act, 1994 read with Rule 7C of

ervice Tax Rules, 1994 and impose penalty under Section 78 of the

ace Act, 1994,




3.
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The said SCN was adjudicated vide the impugned order and the

demand for service tax was confirmed along with interest. The late

fee/penalty was also ordered to be recovered. Penalty was also imposed under

Section 78 of the Finance Act, 1994.

4.

Being aggrieved with the impugned order, the appellant has filed the

instant appeal on the following grounds -

i1.

iii.

v,

vi.

The impugned order has been passed without appreciating their
request that the SCN is incomplete without the calculation sheet
showing as to how the amount demanded in the SCN has been arrived
at so that proper reply can be filed by them.

Even on being requested, the Assistant Commissioner failed to produce
any calculation sheet and it appears that even the adjudicating
authority is not aware as to from where and how the demand has been
worked out, hence he was not able to provide it to them. In the absence
of any such calculation sheet, they were unable to file the reply to the
SCN.

The audit report, the SCN and the impugned order does not explain as
to what amount is short paid and how it is short paid.

They have collected and paid service tax on the bills raised from the AC
restaurant which is separately named as “AC HALL”, and not paid
service tax on the bills raised from the NON-AC Restaurant as the
same is located in open lobby, and is not a closed room either.

Non-AC restaurant is exempted from service tax under Sr.No.19 of
Notification No. 25/2012-ST. It has also been clarified vide CBIC
Circular No.173/8/2013-ST dated 07.10.2013 that non AC restaurant is
not taxable under service tax, even where the food to AC and non AC
restaurant is supplied from a common kitchen. The menu card and the
rates of the AC and non AC restaurant are different.

The impugned order is not sustainable on merits and also as the SCN
served was incomplete without giving calculation of service tax and also

due to violation of the principles of natural justice.



F No.GAPPL/COM/STP/1510/2021

5, Personal Hearing in the case was held on 17.11.2021 through virtual
mode. Bhri R. Subramanya, Advocate, appeared on behalf of the appellant for

the hegring. He reiterated the submissions made in appeal memorandum.

6 1 have gone through the facts of the case, submissions made in the
Appea] Memorandum, and submissions made at the time of personal hearing
and material available on records. The issue to be decided in this case is
whethbr the impugned order confirming the demand against the appellant
dlongwith interest and penalty is legally sustainable. The demand pertains to

period F.Y. 2015-16 to F.Y. 2017-18 (upto June, 2017).

6.1 [ find that the appellant have while contesting the issue on merits,
have 4lso contested the impugned order on the grounds that the SCN 1ssued

to thelm was incomplete as no calculation sheet showing how the demand was

workdd out was provided to them even after requesting for the same. They

have lalso pleaded that there was a violation of the principles of natural

justicg.

7 |I find that in the impugned order the adjudicating authority has
recordled that the appellant has not submitted any defense submission and
that fthe appellant did not appear for the. personal hearing granted on
21.01.2021, 27.01.2021 and 01.02.2021.. The SCN was, therefore, decided ex-
partd. I find that the advocate for the appellant had vide email dated

93.01.2021 requested for details as to how the demand was arrived and

sought an adjournment till such details are made available to that they could
file their defense reply and appear for personal hearing. However, I find that
the d4aid request has apparently not been taken on record as there is no
mentlion of the same in the impugned order. It 1s also not even lforthcoming

whether the request of the appellant was accepted or rejected.

71 | I find that it is not a case where the appellant did not wish to submit

any ldefense or did not wish to be heard in person. On the contrary, their

- advdcate has clearly stated that upon receipt of the calculation of the demand

p },\1 hearing and sought an adjournment of the hearing fixed on
I s
7.0f {2})21. Inspite of this specific request of the appellant, the adjudicating

.~ !
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authority fixed the next date of hearing on 01.02.2021 and thereafter

proceeded to adjudicate the case.

8. I am of the considered view that there has been a violation of the
principles of natural justice. The adjudicating authority was bound to either
accept or reject the request of the appellant, for providing calculation sheet
showing how the demand was worked out, and fix the date for personal
hearing only after communicating the same to the appellant. Further, it is on
record that the impugned order has been passed ex-parte without any defence
reply or personal hearing. Therefore, I remand back the matter to the
adjudicating authority for decide the matter afresh after providing the
appellant the calculation sheet showing how the demand was worked out.
The appellant shall, within 30 days of receipt of the calculation sheet, file
their defense reply and appear for personal hearing when fixed by the

adjudicating authority.

9.  Accordingly, the impugned order is set aside with the above directions

and the appeal of the appellant is allowed by way remand.

10, 3rirereRel GaRT got T 375 37dfver T fordeRT SRierd i & T e &

The appeal filed by the appellant stands disposed off in above terms.
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Commissioner (Appeals)
Attested: Date: .12.2021.

—

(N.Suryanarayanan. Iyer)
Superintendent(Appeals),
CGST, Ahmedabad.

BY RPAD / SPEED POST
To

M/s. Hotel Caravan, Appellant
Survey No. 1306,

Near Bhagwati Estate,

National Highway Road,

At & Post : Unava,

District : Mehsana, Gujarat - 384 170
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The Assistant Commissioner, Respondent
NGST & Central Excise,

Division- Mehsana

[ommissionerate : Gandhinagar

The Chief Commissioner, Central GST, Ahmedabad Zone.

The Commissioner, CGST, Gandhinagar.
The Assistant Commissioner (HQ System), CGST, Gandhinagar.
(for uploading the OIA)

uard File.
P.A. File.




